
Title 42 United States Code, section 1395y(b)(2): 
 
Medicare secondary payer  
(A) In general  
Payment under this subchapter may not be made, except as provided in subparagraph (B), 
with respect to any item or service to the extent that—  
(i) payment has been made, or can reasonably be expected to be made, with respect to the 
item or service as required under paragraph (1), or 
(ii) payment has been made, or can reasonably be expected to be made under a workmen’s 
compensation law or plan of the United States or a State or under an automobile or liability 
insurance policy or plan (including a self-insured plan) or under no fault insurance. 
In this subsection, the term “primary plan” means a group health plan or large group health 
plan, to the extent that clause (i) applies, and a workmen’s compensation law or plan, an 
automobile or liability insurance policy or plan (including a self-insured plan) or no fault 
insurance, to the extent that clause (ii) applies. An entity that engages in a business, trade, 
or profession shall be deemed to have a self-insured plan if it carries its own risk (whether 
by a failure to obtain insurance, or otherwise) in whole or in part.  
(B) Conditional payment  
(i) Authority to make conditional payment The Secretary may make payment under this 
subchapter with respect to an item or service if a primary plan described in subparagraph 
(A)(ii) has not made or cannot reasonably be expected to make payment with respect to 
such item or service promptly (as determined in accordance with regulations). Any such 
payment by the Secretary shall be conditioned on reimbursement to the appropriate Trust 
Fund in accordance with the succeeding provisions of this subsection. 
(ii) Repayment required A primary plan, and an entity that receives payment from a 
primary plan, shall reimburse the appropriate Trust Fund for any payment made by the 
Secretary under this subchapter with respect to an item or service if it is demonstrated that 
such primary plan has or had a responsibility to make payment with respect to such item or 
service. A primary plan’s responsibility for such payment may be demonstrated by a 
judgment, a payment conditioned upon the recipient’s compromise, waiver, or release 
(whether or not there is a determination or admission of liability) of payment for items or 
services included in a claim against the primary plan or the primary plan’s insured, or by 
other means. If reimbursement is not made to the appropriate Trust Fund before the 
expiration of the 60-day period that begins on the date notice of, or information related to, 
a primary plan’s responsibility for such payment or other information is received, the 
Secretary may charge interest (beginning with the date on which the notice or other 
information is received) on the amount of the reimbursement until reimbursement is made 
(at a rate determined by the Secretary in accordance with regulations of the Secretary of 
the Treasury applicable to charges for late payments). 
(iii) Action by United States In order to recover payment made under this subchapter for an 
item or service, the United States may bring an action against any or all entities that are or 
were required or responsible (directly, as an insurer or self-insurer, as a third-party 
administrator, as an employer that sponsors or contributes to a group health plan, or large 
group health plan, or otherwise) to make payment with respect to the same item or service 
(or any portion thereof) under a primary plan. The United States may, in accordance with 
paragraph (3)(A) collect double damages against any such entity. In addition, the United 
States may recover under this clause from any entity that has received payment from a 
primary plan or from the proceeds of a primary plan’s payment to any entity. The United 
States may not recover from a third-party administrator under this clause in cases where 
the third-party administrator would not be able to recover the amount at issue from the 
employer or group health plan and is not employed by or under contract with the employer 
or group health plan at the time the action for recovery is initiated by the United States or 
for whom it provides administrative services due to the insolvency or bankruptcy of the 
employer or plan. 
(iv) Subrogation rights The United States shall be subrogated (to the extent of payment 
made under this subchapter for such an item or service) to any right under this subsection 
of an individual or any other entity to payment with respect to such item or service under a 
primary plan. 



(v) Waiver of rights The Secretary may waive (in whole or in part) the provisions of this 
subparagraph in the case of an individual claim if the Secretary determines that the waiver 
is in the best interests of the program established under this subchapter. 
(vi) Claims-filing period Notwithstanding any other time limits that may exist for filing a 
claim under an employer group health plan, the United States may seek to recover 
conditional payments in accordance with this subparagraph where the request for payment 
is submitted to the entity required or responsible under this subsection to pay with respect 
to the item or service (or any portion thereof) under a primary plan within the 3-year period 
beginning on the date on which the item or service was furnished. 
(C) Treatment of questionnaires  
The Secretary may not fail to make payment under subparagraph (A) solely on the ground 
that an individual failed to complete a questionnaire concerning the existence of a primary 
plan.  
(3) Enforcement  
(A) Private cause of action  
There is established a private cause of action for damages (which shall be in an amount 
double the amount otherwise provided) in the case of a primary plan which fails to provide 
for primary payment (or appropriate reimbursement) in accordance with paragraphs (1) and 
(2)(A).  
(B) Reference to excise tax with respect to nonconforming group health plans  
For provision imposing an excise tax with respect to nonconforming group health plans, see 
section 5000 of the Internal Revenue Code of 1986.  
(C) Prohibition of financial incentives not to enroll in a group health plan or a large 
group health plan  
It is unlawful for an employer or other entity to offer any financial or other incentive for an 
individual entitled to benefits under this subchapter not to enroll (or to terminate 
enrollment) under a group health plan or a large group health plan which would (in the case 
of such enrollment) be a primary plan (as defined in paragraph (2)(A)). Any entity that 
violates the previous sentence is subject to a civil money penalty of not to exceed $5,000 
for each such violation. The provisions of section 1320a–7a of this title (other than 
subsections (a) and (b)) shall apply to a civil money penalty under the previous sentence in 
the same manner as such provisions apply to a penalty or proceeding under section 1320a–
7a (a) of this title.  
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